WEWER & LACY, LLP
CIviC CENTER PLAZA
30011 IVY GLGNN DRIVE, SUITE 223
LAGUNA NIGUEL. CALIFORN1A 02677

77) 4n9-2700
BNACTICE LIMITED 10 TOLL FHEK (877) OVERNIGHT DELIVERIES
NONPROFIT ORGANIZATION LAW FAX (94D) 24D-8428
30100 TOWN CENTER DRIVE

- : wewsilacy@aol.com
ORANGE GOUNTY, CALIFOGNIA E-MAIL sSuITE O, Izé9
WASHINGTON, D.C. WEDSITE: www.wewslscy.com LAGUNA NIGUEL, CALIFORNIA 92077

October 19, 2011
Alex Boniewicz
Audit Division - Federal Election Commission
999 E Street NW
Washington, DC 20463

Re: Responsd to The Legacy Committee PAC Interim Audit Report dated Scptember 20, 2011

INTRODUCTION

Thank you for the opportunity to comment on the Federal Election Commission’s staff audit of The
Legacy Committee Political Action Committee. At the outset we wish to state that the staff of the FEC
we worked with on this audit were highly professional and especially thorough. We believe we were
completely transparent with the stalf and hope that our cooperation assisted in obtaining a desirable
result.

We weuld like to offor a few words at the autsef abnut Legacy PAC. The fisio of the gudit show
that Legacy is a non-connected PAC that is not supported by any sponsoring organization such as a
labor union or a corporation. There is no permanent staff, office, or office cquipment. Legacy was
formed in 2007 with a fairly simple intention: to raise funds over a modérate period of time to allow it
to participate in the General Election of 2008 by making direct contributions to candidates for Federal

office. As such, Legacy is the epitome of a “grass-roots” attempt to participate in the 2008 Federal
elections.

Lugaey never intended to ergiane in any independent expanditures. The problemy, howevar, is tha
the FEC believes, through its staff’s intcraretation of the rules, thet Legacy eugaged in wideeproad
independent expenditure activity. It really didn’t —the communications were all just fundraising letters
sent to proven donors with no consideration at all to whether the rccipient was even a voter. But when
the staff interpretation of “independent expenditure” is extended to Legacy’s fundraising letters,
special reporting rules “kick in™ that create a monstrous reporting requirement on the committee’s
fundraising letters, which, once again, is not supported by permanent staff or a large organization.
Further, because of public disclosures, the FEC staff”s interpretation of the applicability of the
independent expenditure rules to direct mail fundraising misieads the public, and media reporters, to
erroncoudly conelude, that Legacy engaged in widesproud “independent expenditure” activity when the
natuse of the aetivity had no regard to whether the recipient was a votet, whete they lived, whether
there wae = efection date approaching, and so on. Logacy beligves that if the FEC truly considers ail
the facts, it should agroe, that Legacy's fundraisinig lefters are oot indepondent expenditnrex and thet it
therefose had no requirement to file the 42 secalled “late reparts” it apparently was tardy in filing.

With Michael Reagan, the son of the former President, acting as a signer for a number of the letters,
Legacy produced a variety of different direct-maii fundraising appeals during the 2008 cycle,



exclusively by direct-mail, using the tried-and-true method of: test, and roll-out. In this regard,
Legacy’s direct-mail advisors obtained lists of proven donors to Republican and conservative causes
for the ceamittee, and we tested various different contert appeals in the letters to these donors, and
when there was respoiase dika shewlng succoss (contributions) to suppata “rull-ow’ of ilie test o the
whole list of potentiul donars, we did so.

The various tests and roll-outs included content with references to elected officials and Presidential
candidates to clue the resipient audience that Legacy was a conservative Republican PAC worthy of
their support, but the purpose of the mailings themselves, and the facts surrounding the mailing, was
not to intervene in any election by engaging in a true independent expenditure (i.e., an election
communication intended to influence a vote in an election for or against a candidate). The facts
demonstrate that the timing of afl of Legacy’s mailings had absshitely no reference to the timing of
primary elections during 2008; the comsenr of the letets, other than sometimes including sorie words
considered “express ndvecacy” by the FEC, did nat urge the recipient audienck to vote for any
particulr candidats. Instead, the focus of ail ke thoeut-mail was on making a pomributicar; the
audience m {in of recipient’s moifuil to was seiicted for Its fundraising vehie, end with absoiniely no
considereiion for its electoral valae. Far exampln, ahsalately no emphasis was given and 1 inquiry
made as tn where the mailings weuld be sent (a8 in whetber ar not they were targeted to an eloctaral
geography: or a primary electian state), or whether the recipients were 2ven registered voters.

Eventually, after several months of testing and rolling-out many mailings, Legacy obtained an
“excess of revenuc” aver the cust of the mailings, and on achieving this “tipping point™ of excess of
revenue, funds began to be used to make a number of direct contributions to candidates. As the audit
demonstrmes, Michuel Rengan, whu signed sy of the direct mail peckages, reseived no
compensatam for hiz snpport of the PAC. The profeasionnls nnly reneived osmpensation when
“excers of revenus” was achievad, asd nven then such compensetiim was reasonable and did net
exceed the tatal of contributions to candidates. Today, Legacy has no funds aod no support, and the
professionals. involved in responding to this audit have volunteered all their time to comply with the
FEC’s requests in completing the audit.

Legacy disagrees that any of its direct-mail fundraising mailings constitute “independent
expenditures.” The Commission defines an “Independent expenditure at 11 CFR 100.16 as a
“communicdtion™ “cxpressly advoeating™ the election or defeat of a clearly identified candidate.
While Legacy’s mailings mentioned elected officials and candidates, and did include words of express
advocacy ia some 1of the maiiings, luicen as a whole, Legacy’s midlingd eeanot be interprsted to he
“communications” intended to expressly advonate. The facte af the audit deumimirtete tinit the letters
were clearly nof irtended to intervene in an election fa their own right bacanse they were preatsd and
sent without regard to an election; they did not inchude any real markers of a political election
“persuasion” communication, and ceuld not have any meaningful effect on an election, standing on
their own, because the timing of the mailings had no bearing on any election and the recipient lists
selected were not voter files. Thus, the expenditures’ comtent, timing and distribution, and audience
indeed served a fondraising purpose, but not an elecioral purpose. The direct-mail “audicnce’s”
understanding was to be motivated ts give a conmibution w Legucy; asd not to vote for a particulur
candidate. A8 such, toe letters me not indepandesat expendituru “commmnieations.™

The FEC should not disrourage “grass-roote” partigipstion in Federal elections. Kanontaging reom
public pariicipaticn rather than less is seen as beneficie! by all serious abservers of the electoral
process. Yet the FEC’s complicated rules as evidenced in this ¢ase make it practically impessible for a
grass-roots type movement, un-connected to established union or corporate monicd interests, to rise up
and be involved in the process. The FEC has implemented rules and its staff seems to have developed

2



interpretative rules that greatly penalize essentially voluntary efforts to make a non-connected PAC
meaningful, by burying the activity in expensive — and at the end of the day meaningless — reporting
requirenrents, which have the affect of misleading the pubHe as to the aature of the activity engaged in.
We respectfully rcquest that in this case, the FEC interpret all of Legacy's direct-mailing for what they
are: fundraising letters, aot indepandent expenditures. This will be a Fair result and the right deoigiva.

RESPONSE TO SUMMARY OF FINDINGS AND RECOMMENDATIONS

D

?)
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Misstatement of Financial Activity

We have submitred amended reports 10 correct the misstatements, and have provided the
auditors with current bank statements to verify that the current balances per our records
agree/reconcile to the balances per the bank ststenients.

Please no@ that we made every effort to record all transeations and that we believe the
discrepancies occurred because of the cumbersome processing/reporting of activity by our
outside vendars who processed the vast majority of our coutributions and disbursements
activity, and the timing/availability of the details/reports which we reccived from them. Also,
please note that the report (on page 4) states: “Based on a limited review of available records, it
appeared that all contributor information received by the vendor that processed deposits of
contributions may not have been forwarded to the vendor responsible for the data entry™.

Disclooure of Independent Expeaditures —~ Repurting “Mumo® Eniries

Virtually all of our expenditures were spent on direct mail fundraising. For any one mail piece,
there were several vendars involved (mail preparation, priating, list rentals, posiage, etc.).
Therefore there were also several invoices that related to any one mail piece. Each invoice had
to be approved by the committee, then sent to the primery vendor for
organization/dissemination. Subsequently, the mail piece was disseminated. Timeframes
varied significantly between approval of the invoices, ultimate dissemination of the related mail
pieces, and availability of thc dissemimation dates to the committee for recording the
expenditures in the conmittec’s reconds. In nmany instances, onc invoice could also relate to
more titan one muiling. Therefore, it was viltually impossible w identify specific Invoiges with
the aetual disseminetion daten of the raiated mail nieces. A= such, the cammittce nmde the
decision that it would ke mosi prudent under Lhe circutnstances to record all expendinires when
they were aowially made, because it was virtually impossible to identify unpaid invoices with
the dates the related mail pieces were disseminated.

Disclosure of Independent Expendjtures

Foremost, in our opinion, as stated in the introduction, is that none of the expenditure issues
raised in the report *“influenced the outtome of the election™. We have responded several times
to other FEC requests re: independent expenditures — the substance of our responses (and this
response as well) is thut we believe that our direct mail fundraising letters should be excluded
from the definition of independent expenditures, and that the intent of the regulation was not to
include direct mail fundraising expendituree as “independent axpenditures™. Please nnte that
on page 3 of your report, it states: “...only $412,891 of these expenditures appeared 1o meet
the definition of independent expenditure..”. To us, that suggests that the definition is subject
to interpretation even within the FEC.



Following are some of our related comments that were included in previous responses:

Political fundraising letters that are not intended to influence a vote, not timed to a
particular eleotion, but which are iitended solely to motlvaie a.donativn for the group (and
which have wdrds af axpress advneacy in thvm) simuld be exeluded fiom thn: dufluition of
independent expendinnes for your extraordinary reporting purposes. Whea the FEC
pushes ndmiristrative overhead aetivities like general fimdraising into {E status, it craates a
costly regulatory burden for small donor committees like ours that do not have the
financial backing, permanent staff, or infrastructure to keep up with the filings. Hardly any
public purpose is served by the extraordinary reporting requirements imposed on just a
fundraising letter, and we believe the publie is indezd mislead by the attificial inflation in
dollars spent on what we ars required to report as [Es.

It was never our intention to do independent expaonditures. Even though some of the letters
contained “words of express advocacy”, the mailings were sent only for the purpose of
raising money so that we could maks cantributicns to candidnies in the gensral election.
We did nnt consider tbem o be “independent expemditures,” because their purpose waa
entirely for direct-mail fundraising to proven commercial conservative fundraising lists
chosen for their fundraising potential and not for their voting impact.

The Legacy Committee PAC expenses incurred for independent expenditures consist of
mailings t a broad list of potential contributors covering the entire United States in a
repetitive “test™ and “roll-out™ program devised by our vendor Response Dynamics. These
mailings arc fundraising lettovs for the genemi viectiun that happan 1o inpludn cantent thet
is cxpress ailvacuey. Their only purpoze in “genesel” fundmising far the gengral election.

In our view, characterization of these mailings as “independent expenditures™ hos the
effect of greatly overstating and inflating the actual funds used by the organization to
influence the election by express advocacy. The facts in this matter demonstrate that we
initially characterized all the letters as “fundraising,” and only changed the designation for
reporting purposes after the PEC staff contacted us and insisted that appeals that included
words of express advocacy MUST be reported as independent expenditures. We herwin
proffer that pavsing th: eonimt of the many different letters was net a proutical woiution fur
our smail opermtion. Wo therefore made u devision to repoitt ALL tho laitkrs &s
“independent expenditures” in plarate the FEC sinfl. However, an uneuspected nnd
dangerous result of that deeision, {which we felt faraed into by the FEC staff) was that it
pushed the PAC into a reporting r2quirement it simply could net iceep up with.

In a discussion during the cycle with the New York Times reporter Michael Lou, he offered
the opinion to us to the effect that the FEC’s reporting requirement on Legacy of these
entirely fundraising letters as “independent expenditures™ had the effect of misleading the
public into thinking that this type of committee is making significant “fulfillment"
expenditures when in fact all of the funds in the mailing program are simply being used for
fundraising. We agmoe with that isazsament.

Reportar Thomas Edsall of the Huffington Post, gskad us why the commities had reported,

on the reparts you are questioning, significant independent expenditures per the FEC forms
but that he had not scen equal independent expenditure fulfillment. We explained to Edsall
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that the answer to his question was that your requirements had the effect of distorting the
actual level of independent expenditure activity by lumping strictly direct-mail fundraising
into that category where it rontains words of express advocacy. Edsall scerhed to apree
with that assessmunt in & telephone discussion with Jasnes Lacy. Edsell then wrote about
Legacy and amwtiaar PAC in a story published August 11, 2008 which sitdes in réievant
part, in support of Lpgacy’s represensations in this audit:

“.....As of the most recent filing with the Federal Election Commission last June, the
two PACS had a combined total of $56,906.50 left in the bank, along with debts of
$15,060, for a net of $41,846.50.”

“Lacy, the treasurer of both committees, contended that there has been little spending
on actual electioneering activities for a number of reasons. First and foremost, he said,
"Neither df theso two vommlitees has gotten to the so called 'tipping point' wheru it
actually hao & grofit. They haven't got to that point yet."

“In addition, he said, "The entire effari of thase twn groups is focused on the general
election in November, not earlier....(emphasis added). Even if revenue was ten times
what it is -- er more -- right now, these groups would not be spending any serious funds
on advertising, as we are good managers and correctly conclude it would be a complete
waste of the donors contributions to do so.”

‘Finally, according te. Lacy, "The econemy Is in recession and as other parts of the
economy lmve been affected, se has political giving through direct-mail. Because of the
typically smaller margins on dircct-mail fundraising, unless response rates and dollar
amounts are high, the program can lose money. The ecouomy haos depressad botix
response rates and dollar amounsa of cantributieret, at teast from what wa were hoping
for."........

“We have to raise a lot of dollars. Voters need a concrete message that is hammered and
hammered again and again," Lacy said. Because of their wedk fundraising this cycle,
"We can't put together a viable budget," he said, adding almost wistfully, "If a theme
catches, then we can roll with that.”

MITIGATING FACTORS

Finally, we wish to inform you that The Legacy Committee PAC has made the decision that the
time requirements, coordination, and record keeping are sadly not worth the effort of continuing to
participate. We continue to believe that the FEC should reform its excessive reporting requirements
for grass-roots organizations that engage in direct-mail fundraising — these letters are simply not
independent expenditures. Nevertheless, we wish to inform you that we plan to terminate the
committee after the audit is completed.

In funther mitigation, Legaey took steps to gaiokly and accotately submit anended ropori to correct
the pssstaicments of financial antivity arel also to provide the auditors with cuerent bank statemants
intended ta verify that pur records and those ef the bank are reconciled. As we atated above, every
effort was made to accurately record all transactions at the outset, and the discrepancies were a result
of the cumbersome processing and reporting of activity by outside vendors. As soon as the
discrepancies were pointed out to us, Legacy took the time to make sure all reports were amended in a

5




timely manner. We feel that our timely response to FEC inquiries and our complete cooperation with
the FEC throughout this process, as well as our stated aim to close The Legacy Committee, should be
considered mitigating factors In considering any civil penalty assessed against Legacy. The FEC has in
the past acknowledged full cooperation and expeditious compliance with FEC zeguests to amend
records as “a mitigating facoor in determinimy mm appropriato civil penalty” (Adwisory Opinion 1995-
19). We conducted the uetivity of thc committee under tha impressien of our coreplinnce with the FEC,
and when we were ncrified of misstatemunts of finencial activity, we cooperated with the FEC's
investigation. Qur aim was to participate faicly in the political pracess, not to mislead the FEC in any
manner. While we urge you to find no serious violatigns of the Act and close your file, we also ask that
our subsequent cooperation with the FEC and efforts to ensure accurate reporting of financial activity

in the future are considered when assessing any penalty for alleged violations the Act you may (in our
opinion, erroncously) find.

The Legacy Committee Political Action Committee




